the Third World developing countries seems to be increasingly acute as a reflection of the menace of oft-idiosyncratic arbitral approaches to the choice-of-law issue. 3 Many developed countries are also often found to insist on the application of their own national law to natural resource development agreements. 4 From their vantage point -that performance of such international contracts takes place in the territory of the host state -the host states consider themselves well placed to assume that it allows them to insist that the application of their own law is desirable and practical in day-to-day operations. The law of a state may sometimes mandatorily require it to contract by reference to its own national law. 5 The exclusive role of such chosen host state law has been beclouded by the most controversial theory of internationalization of EDAs or state contracts. Thus, obviously in the context of the theory of internationalization, the perennial question remains whether or to what extent public international law has any role to play in the situation where the proper law of the contract is some municipal law, and the contract has its being in that law as the proper law of the contract. In the pages that follow it is proposed to examine the issue from the angle of the fundamental theoretical debate on the relationship between international law and municipal law, and also in the light of international case law. The topic of our discussion is not only of theoretical interest in international law but has great practical importance in the real world.
It will be observed that the monists of international law give little weight to the proper law or applicable law notion based on the doctrine of the autonomy of the will of the parties especially if the parties' choice is the law of the host state in the context of Lillich, supra note 6, at 61. an international EDA. This is principally because of the supremacy of international law they maintain over municipal law. Furthermore, such state contracts as EDAs, although designated by the parties to be governed by the law of the host state, are no less than an internationalized contract because of the 'brooding omnipresence' 6 of international law for various subjective and objective considerations. This has created a tension in private international law that relates to the choice-of-law issue in the context of international contracts like EDAs. 7 The jurists who support the automatic internationalization of EDAs from the monist angle also justify their stance to superimpose the reins of international law on such state contracts by such subjective and objective considerations. Thus the internationalization theory turns out to be a 'cocktail theory' that serves both international law theorists (monists) and practitioners (internationalists) equally. It is noteworthy that four decades ago Professor Jennings (as he then was) observed that 'the particular topic of state contracts impinges upon some of the hardest questions of international law'. 8 The position still remains the same after so many years as far as it relates to the subject matter of our debate. It has to be recognized, however, that fewer subjects of international law have attracted so much continuous scholarly attention over the last few decades than the law governing EDAs. 9 As mentioned earlier, the purpose here is to appraise critically the fundamental question of international law, i.e. the relationship between international law and municipal law in the context of an EDA which has its only being in a municipal law, which is usually the law of the contracting host state, alone. One may start with the oft-quoted separate opinion of Judge Lauterpacht in the Norwegian Loans case 10 where he observed that:
It may be admitted . . . that an 'international' contract must be subject to some national law: this was the view of the Permanent Court of International Justice in the case of the Serbian and Brazilian Loans. However, this does not mean that that national law is a matter which is wholly outside the orbit of international law. National legislation . . . may be contrary, in its intention or efforts, to the international obligations of the State. The question of conformity of national legislation with international law is a matter of international law. The notion that if a matter is governed by national law it is for that reason at the same time outside the sphere of international law is both novel and, if accepted, subversive of international law. Ibid, at 32.
enough for a State to bring a matter under the protective umbrella of its legislation, possibly of a predatory character, in order to shelter it effectively from any control by international law.
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The above quote has proved to be the classic statement of the monist school of thought. It has to be borne in mind that Judge Lauterpacht made this observation essentially in the context of a purely public international law judicial institution, i.e. the International Court of Justice and especially on its jurisdictional issue. However, with respect, it is noted that the adherents of this view have the tendency to generalize it irrespective of the nature of the international tribunal dealing with the matter concerned.
12 For a clear understanding it is better to investigate the spirit of this approach. Judge Lauterpacht was a naturalist, as opposed to a positivist, in the Grotian tradition. 13 Like Grotius, he believed that much of international law follows the precepts of natural law. In the Grotian legal epistemology, natural law lays the foundation for international law, and the whole edifice of international law for that matter is based on the notion of the 'social nature of man'.
14 This inspired Professor H. Lauterpacht (as he then was) to consider the individual as 'the ultimate unit of all law'. 15 Thus, in his words:
The individual is the ultimate unit of all law, international and municipal, in the double sense that the obligations of international law are ultimately addressed to him and that the development, the well-being, and the dignity of the individual human being are a matter of direct concern of international law.
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Thus in Judge Lauterpacht's legal philosophy the individual is the centre of all law, international and municipal, in the context of whose unitary character international law stands as a superior legal order subordinating to it municipal law. 17 As Brownlie notes: 'in his [Lauterpacht's] work monism takes the form of an assertion of the supremacy of international law even within the municipal sphere, coupled with well-developed views on the individual as a subject of international law.' 18 He also observes that 'such a doctrine is antipathetic to the legal corollaries of the existence of sovereign States, and reduces municipal law to the status of pensioner of international law'. 19 The jurists who argue in the tune of the monist-naturalists that a state contract will always be subject to international law despite any municipal law being chosen by the contracting parties as the sole proper law of the contract may be excused However, in view of his finding on the jurisdictional aspects of the Norwegian Loans case, Lauterpacht was not called upon to go into the substantive question of whether the alleged breach of contract would in fact have involved a violation of international law. Therefore it would be wrong to attribute to him the view that if there is in fact a breach by a State of a contract between itself and a foreign national or corporate entity, a breach of international law is thereby ipso facto constituted, even in the absence of any denial of justice such as would result if, for instance, a right of action were not afforded to the foreigner in the local courts, or if, such a right being afforded, the decision were given against him on manifestly dishonest grounds. . .
It may well be that had the Court found itself competent in the Norwegian Loans case, and had it gone on to determine the merits, Lauterpacht It will be suggested that the doctrinal controversy [regarding monism and dualism] . . . which has grown round the problem of the relation between international and municipal law, is to a large extent unreal and that, in fact, no practical consequences of importance follow from any of the solutions adopted -though in the course of the controversy doctrines have been propounded, in support of one or the other solution, which either did not, or no longer, correspond to existing law and which are essentially retrogressive. 25 While stressing 'existing law' Judge Lauterpacht ventured, however, to portray the adoption or incorporation theory of international law in the monistic tune. 26 As Jenks notes: 'The relationship of international law with municipal law was one of the recurrent themes which runs through most of Lauterpacht's writing.'
27 Judge Lauterpacht strenuously tried throughout to establish the supremacy of international law over municipal law. 28 It is, however, not the purpose here to examine in detail his position on the issue. It may be noted, however, that he even went out of the way, unlike many monists, to suggest a structural innovation in the context of the relationship between international law and municipal law. 29 His suggestion as such beclouded the actual practice of states, i.e. existing law, on the issue. What his suggestion turns out to be is no less than de lege ferenda. For better or worse, the structure of general international law has not changed or evolved to that extent to automatically accommodate Judge Lauterpacht's wishful thinking about the relationship between international law and municipal law, at least from the strict monist standpoint.
Professor Jennings approached the matter from a different angle though, perhaps with the same result in mind. He used the private-international-law ladder to mount its subjective steps in order to reach the internationalized status of state contracts, i.e. the objective. His emphasis is first on the nexus between the contract itself (as the vehicle of municipal law) and the international legal order that can be established both subjectively and objectively. He wrote:
The first step then . . . is to establish a legal bridge between the contract and international law. An effective link must be forged between the principles of international law and the relevant municipal law, so that these two systems interact. We may find ourselves, for example, wishing to say that, even in the cases in which the contract is governed by the local municipal law as its proper law, certain overriding principles of international law impinge upon the contractual relationship itself. We can imagine a situation in which the principles of pacta sunt servanda or the notion of acquired rights or something of that sort operates so as to invalidate an apparent dissolution of the contract by municipal law. The relationship between international law and municipal law must be regarded as a monist system and no longer can be explained on the basis of a dualist theory that international law and municipal law operate on different planes and never the twain shall meet.
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Professor Jennings' view is based upon the unitary concept of law comprising both the branches of law, municipal and international. In his monist approach international law assumes primacy over municipal law. Such primacy is supposed to prevail in both international and municipal spheres. In fact, in fashioning his arguments Jennings was hovering on 'the possibility of an international law of contract'. 31 In his approach he seemed to have elevated the individual on the level of international law as its subject.
32 It appears clear from Jennings' view that, whether the contract is governed by municipal or international law, any simple breach of contract would be a breach of international law and would thereby engage state responsibility vis-à-vis the alien. 33 Thus, in his words: 'there is at any rate nothing inherent in the structure of international law, and in the relationship between international law and municipal law, that inhibits the sanctioning of contractual obligations by international law. breach of contract as such. 35 Professor Jennings also maintained: 'And if there is any point of direct contact between international law and the state contract, the theory that the only remedy for the alien contractor is for a distinct tort entirely independent of the contract is no longer tenable.' 36 It is interesting to note that three decades later Judge Jennings does not seem to be committed to his earlier contention. As he said:
It is doubtful whether a breach by a State of its contractual obligations with aliens constitutes per se a breach of an international obligation, unless there is some such additional element as denial of justice, or expropriation, or breach of treaty, in which case it is that additional element which will constitute the basis for the State's international responsibility. 37 In order to establish a link between the contract and international law, Professor Jennings resorted to different contractual elements by virtue of which the parties' intention to internationalize the contract may be presumed.
38 Such a subjective process is said to include the nature and the terms of the contract, a provision for arbitration, a stabilization clause, 39 and a choice-of-law clause. 40 Irrespective of the proper law of the contract, these contractual elements are said to forge a point of direct contact between international law and the contract. There still remains a great controversy whether the parties' true intention to internationalize the contract can be soundly presumed by such elements, 41 or, for that matter, whether they can be used as axioms for the theory of internationalization. 42 Too much emphasis by internationalists on the principle of 'acquired rights' or 'vested rights' 49 may prove to be rather counter-productive in the context of historic entitlements and rectification of past wrongs based on the notion of distributive justice, an aspect linked to the principle of permanent sovereignty over natural resources. 50 The notion of acquired or vested rights is not purely legal 51 but a convenient extra-legal construct, as was well explained by a scholar:
we are driven to the conclusion that the term 'vested right' . . . is one of convenience and not of definition. It cannot mean more than a property interest, the infringement of which would shock society's sense of justice. For the idea of a 'vested right' is less legal than political and sociological. The traditions, mores, and instincts of a community determine it.
52
Although Jennings picked up 'pacta sunt servanda' and 'acquired rights' as the anchorage principles for internationalization of state contracts, no matter what the proper law of the contract is, he, however, did not suggest their absolute application or use as mere incantation.
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From the teleological point of view, a not dissimilar approach (to that of Jennings) has been made by some recent arbitral tribunals when the municipal law of the host state was considered to be the proper law of the contract. law as a matter of incorporation. Thus, in the Pyramids case (also known as the SPP case), the ICC tribunal accepted that Egyptian law was the proper law of the contract. But the tribunal took the view that international law could be deemed as part of Egyptian law and therefore concluded that:
We find that reference to Egyptian law must be construed so as to include such principles of international law as may be applicable and that national laws of Egypt can be relied upon only in as much as they do not contravene said principles.
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The tribunal's conclusion, that principles of international law override internal legislation in the event of inconsistency attributes supremacy to international law over municipal law, is generally an expression of the monist doctrine. However, the authoritative value, in view of the position of the applicable law, of such a formulation is in doubt because it is contrary to the practice of most states. 55 Moreover, party autonomy would be disregarded when it designates a particular municipal law and such designated law would be reduced to, to use Brownlie's phraseology, 'the status of pensioner of international law'. 56 It may occur to one, however, that when municipal law of the host state is the sole proper law of the contract international arbitral tribunals are sometimes prone to an idle exercise, i.e. to use an international law standard as part of the municipal law concerned even without proper research into that law. This is nothing but lip service just for the sake of it. This is dangerous.
Similar choice of law techniques were followed by an ad hoc tribunal in the Aminoil case. 57 The tribunal applied primarily the law of Kuwait which had, in the tribunal's view, international law as an integral part of it. 58 However, the tribunal was not faced with a conflict between a principle of international law which it considered applicable and a rule of Kuwait law. As the tribunal said: 'the different legal elements do not always and everywhere blend as successfully as in the present case.' 59 Since no conflict arose between the two laws, the issue of the primacy of the one over the other did not need to be dealt with in practice. Had there been any conflict as such, it might be that the tribunal would have attached supremacy to international law. Such a view, as also held by the ICC tribunal in the Pyramids case, may perhaps be an assertion that international law leaves the matters concerned entirely within the reserved domain of municipal law and when the former becomes an integral part of the latter by way of incorporation or transformation it stands as a higher norm. According to the dualist theory, 61 though the two systems are distinct, the application of international law by way of incorporation or transformation in the municipal law is only possible because the municipal law conditions its validity and operation within the municipal sphere, and thus the municipal law assumes primacy over international law. 62 Perhaps this would be the case in most municipal courts 63 where priority will be given to an inconsistent rule of municipal law over international law in case any conflict arises between the two. 64 As to whether an international arbitration tribunal in an arbitration between a state and a foreign private party would do otherwise in these circumstances (i.e., declaring international law as an integral part of municipal law concerned and giving priority to the former in the case of conflict between the two), some distinguished scholars have expressed negative views on well-reasoned grounds. 65 However, an international tribunal should look into the municipal law practice of the state concerned and conform to it. 66 On the contrary, there are jurists who tend to entrust any kind of international arbitral tribunal, irrespective of its standing or status in international law, with the authority to rule on the relationship between international law and municipal law. As Judge Schwebel observed: 'it appears to be assumed that international arbitral tribunals, including those sitting between states and aliens, are "monist" rather than "dualist" in the place they accord to international law.' 67 We shall shortly turn to this issue again. There are also other writers who have pushed the position further, as discussed elsewhere, 68 by anchoring the contract in a basic legal order or the Grundlegung which is the international legal order. 69 The contract derives its binding force from such a legal order, as does its proper law. The concept of internationalization of contract via the Grundlegung doctrine is, however, a matter of great controversy. 70 The supremacy of international law over municipal law has been denied by many writers when municipal law is the exclusive choice of law. Thus, in the words of Dr Mann:
as a matter of public international law no State can rely on its own legislation to limit the scope of its international obligations. But this rule contemplates obligations governed by public international law and has no bearing upon the scope of obligations which are subject to a system of municipal law, such as the law of the debtor State. If under the latter system of law no breach of contract occurs, it is not open to public international law to assert the contrary. Where the debtor State does wrong to its alien creditor, public international law may impose a delictual liability. The existence of a tort towards the creditor's State is independent of any question of breach of contract.
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The contractual nexus is thus regarded as a closed system within its own proper law. This view has attracted vigorous support in the recent legal literature on the subject.
72 Dr Mann defended his thesis that: 'To hold the parties to their own choice of a legal system as the proper law of their contract and to judge the existence or non-existence of a "breach" by the law so chosen is imperatively demanded by any legal order which cherishes certainty, equitable treatment, and sound results.'
73 So there can be no 'breach' of contract unless there is a breach in the proper law, and no law other than the proper law of contract can establish one. 74 Thus, when municipal law is the proper law of the contract, and the contract is changed according to that law or by virtue of that law, there cannot be any breach of contract in international law. which operate in their own respective spheres without interacting with each other, 76 when one or the other is the proper law of the contract. 77 It seems that Dr Mann would not object to the interaction of municipal and international laws when both laws are jointly the designated proper law of the contract. Thus, for him, it is the proper law that matters, and not the interaction itself between the two if it is permitted in the choice-of-law provision. For the justification of his thesis, he resorted to the private international law of the forum of arbitration, i.e. the lex fori theory. 78 He suggested that 'we must still start from private international law to subject the contract to international law'. 79 This leads us back to the dualist square through the alleyway of private international law once again. The positivists may find justification for Dr Mann's view even in public international law.
80 It thus appears from Dr Mann's standpoint of the jurisdictional theory of arbitration 81 that an international arbitral tribunal is bound by the approach to international law adopted by the national courts of the arbitral forum or the seat of the arbitral tribunal, i.e. the lex fori. This is perhaps to affirm the supremacy of municipal law over international law from the standpoint of municipal courts. As alluded to earlier, in state practice there seems to be a tendency for municipal courts to apply municipal law when it is inconsistent with international law unless the former has made a provision for the application of the latter. 82 However, it cannot be denied that there is a strong emerging theory of delocalization of international arbitration as opposed to the lex fori theory. 83 This does not necessarily mean that under this delocalization theory an international arbitral tribunal can override the parties' choice of municipal law as the sole proper law of the contract and apply a-national law or rules in disregard of the parties' mandate for the tribunal as some internationalists 84 See ICC Case 4761 (1984), reported in Clunet (1986) 1137. Although this case was concerned with Italian and Libyan private parties, the tribunal held that the contract was subject to 'international public order' even though it had been determined that Libyan law should govern. mercatorists 85 may contend. 86 It is well recognized that the parties' choice of law in a contractual situation is upheld both by private international law and public international law. There is no doubt that the principle of party autonomy in the matter of choice of law is also a principle of public international law as it is a universally accepted principle of private international law. 87 Thus there is nothing in the structure of contemporary general international law that overrides the party autonomy in the matter of choice of law and for that matter superimposes international law on the parties' choice of a municipal law in a contract.
As a matter of fact, there occurs a common field of operation for both municipal and international laws by virtue of the autonomy of the will of the parties to a contract when both are jointly the proper law of the contract. There remains to be determined the operational relationship between the two systems. In the Texaco case, where the two-tier system occurred as the proper law, municipal law was reduced to the status of renvoi.
88 This is perhaps due to the fact that the tribunal held the contract to be rooted in the international legal order, i.e. Grundlegung or the basic legal order.
In view of such a state of internationalization of the contract, had there been only municipal law as the single proper law of the contract, it would have been similarly given the renvoi status. 89 This would certainly be an extreme case and a manifestation of the monist doctrine. It would disregard the party autonomy for the proper law of the contract. However, in the case of such a two-tier system of proper law (i.e., municipal and international laws) one may resort to the wisdom of the second sentence of Article 42(1) of the ICSID Convention 90 on the operational relationship between the two.
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Perhaps with the same result in mind, Professor Lipstein suggested that:
The better view seems to be that such a combination of municipal law and international law only introduces standards which delimit the application of the municipal laws selected by the parties, but which cannot prevail over specific references to a particular legal system.
92
However, it cannot be denied that one of the parties to a state contract, i.e. the state, is a subject of international law, and that that law governs its conduct by providing certain international minimum standards with respect to the treatment of aliens. And no matter what the choice of law of the contract is, whether municipal or otherwise, since one of the parties to such a contract is a sovereign state the international minimum standards of state conduct must apply to that effect. 93 If the host state's law is the only designated proper law of the contract, it must conform to the requirements laid down by international law governing the conduct of states. From this perspective, international law is to that extent supreme over municipal law as an objective standard. 94 Most legal systems do in fact conform to such international law requirements of a lawful exercise of a state's prerogative rights vis-à-vis aliens.
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Professor Bowett has observed that: the argument that the State's conduct is governed by international law adds very little to the substantive requirements except in the extreme situation of a State claiming, by virtue of its own municipal law, prerogatives not generally recognized to the State under most systems of law, such as the right to discriminate against aliens or the right to refuse all compensation.
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By saying that the specific municipal law as the sole proper law of the contract must conform to the requirements laid down by international law governing the conduct of states is not to suggest that international law supplants the proper law as the system in which the contract has its being. 97 Here we have signified the relevance of international law to the extent of international minimum standard, and not the lock, stock and barrel of international law, i.e. international law as the whole system. However, the controversy with regard to the content and scope of international minimum standards in contemporary international law is another matter.
98 It is though expected that an international arbitral tribunal will have a sympathetic ear to the pleading of international law by a foreign investor, 99 but it cannot be guaranteed except in the limited sense when the municipal law of the host country is the sole and exclusive choice of law. It thus sounds plausible to pay heed to Professor Higgins' sage counsel as she says:
Of course, the best way to avoid sole reliance on domestic law is, one has to say, by having a governing law clause that introduces international law. If, in the bargaining process, the private party has been unable to accomplish this, it seems doubtful that international arbitrators should remedy that which one of the negotiating parties was unable to achieve. 100 Looked at from the standpoint of private international law, the freedom of choice (autonomy of will) of the parties should, in principle, be respected, which is also a rule of international law. Thus, Professor Bowett is right when he said, while commenting on the Pyramids case, that:
whenever there is a contractual choice of a specific municipal legal system as the proper law, the choice is to that legal system per se. There is no renvoi to international law, and thereby to other municipal systems generally, via the concept of 'general principles of law' as a part of international law. 101 In a similar vein, Professor Brownlie seems to have supported this position in principle when he states that 'an express choice of municipal law should not be subverted by the insertion of public international law'. 102 The above observations also apply in the context of the first sentence of Article 42(1) of the ICSID Convention. When the choice of law is solely the host state's or any other domestic law, the question arises whether international law applies, and, if it applies, then to what extent it applies. Obviously, there is no doubt that international law may apply to the extent that it is incorporated in the domestic law concerned. As mentioned earlier, because the state is a party to a contract, its conduct will be governed by international minimum standards as mandatory rules of international law which is independent of any conflict rules. 103 This means that, according to the first sentence of Article 42(1), whatever law the parties choose other than international law such mandatory rules of international law will inevitably apply. 104 In other words, such mandatory rules will be superimposed on the parties' choice. This is not to imply that, despite the parties' exclusive choice of a domestic law or municipal law, international law will apply in its expansive sense as it is provided in the second sentence of Article 42(1).
105 This is true in the case of the ICSID tribunal as it is in the case of any other international commercial arbitral tribunal. A few comments are in order in this context and we shall shortly turn to the ICSID matter again. It is not questioned whether an alien has the right to plead international law before an international commercial arbitral tribunal. 106 Certainly, international law may be pleaded if it is the parties' choice in a state contract. However, again, the nature and extent of the application of international law to a state-alien contractual situation by an international commercial arbitral tribunal has given rise to controversies amongst jurists. The answer to this issue seems to depend upon the nature of the international arbitral tribunal itself in international law and the authority given to it by its governing constitutive instruments. These aspects may also have a bearing upon the question whether an international arbitral tribunal can supplement the parties' choice of law or even override it by a-national rules or principles, whether international or otherwise. Thus, for instance, in the practice of the Iran-United States Claims Tribunal, it is found that the Tribunal on some occasions disregarded the parties' choice of law and applied a-national rules or principles as the Claims Settlement Declaration (CSD) authorized it to do. 107 Article V of the CSD provided the Tribunal with a broad discretion in its choices of applicable law 108 by virtue of which it was possible to disregard the parties' choice. 109 Another example could be the ICC Tribunal which by virtue of Article 17(2) of the 1998 ICC Rules of Arbitration is authorized in all cases, whether in the case of an express choice of law or in the absence of it, to take account of the relevant trade usages. This may mean that, if the parties' chosen law is inconsistent with the relevant trade usages, the latter may override the chosen law to the extent of its inconsistency. In a similar vein, one may also point to the authority of the tribunals established under the North Atlantic Free Trade Agreement (NAFTA) 110 and the Energy Charter Treaty (ECT), 111 which are recent phenomena, to decide the issues in dispute in accordance with relevant treaty provisions and applicable rules and principles of international law, no matter what the parties may expressly choose to the contrary in their investment contracts. This means that, even if the parties to a contract choose national law as the governing law or in the absence of such a choice the conflict of laws rules lead to the application of national law, a NAFTA or ECT arbitral tribunal will accord supremacy to relevant treaty provisions and applicable international law rules. In any event, the application of national law or anything else which the parties may have agreed to be applicable is controlled by the aforesaid standards provided in the treaties. 112 These special features stem from the very nature of the tribunals owing to their constitutive instruments to which the parties voluntarily subject their choice of law. These regimes may be better considered to be the lex specialis. It is here, it is believed and rightly so, that Judge Schwebel's claim (as mentioned earlier) that international arbitral tribunals are 'monist' rather than 'dualist' in the place they accord to international law, is justified. Thus this claim bears on the true international character of the tribunal because of its constitutive instruments which authorize it to behave in that specific way in positive international law. The authority to question, in the monist tone, a state's international responsibility for its breach of an international obligation in the context of state-alien contractual relations, lies with such a tribunal. The claim by any other international commercial arbitration of private character to act as 'monist' would be a claim that far exceeds its status as a tribunal and belies positive international law. Had that not been the case, there would not have been any need to devise the regime of such lex specialis as highlighted above. From both international diplomatic and positive international law standpoints, it is neither desirable nor practical to allow a 'quasi-international' arbitral tribunal to behave like a truly international arbitral tribunal and to call into question a state's international responsibility for its actions towards an alien contractual partner. However, apart from the aforementioned regime of lex specialis, there still remains a burning controversy as to the relevance of international law and also the extent of its relevance to a state contract when a domestic law is its sole chosen proper law. 113 Now turning to the ICSID scene once again, there seems to be a tendency in the views of some writers to blur the boundary between the first and the second sentences of Article 42(1) of the ICSID Convention as far as it relates to international law. 114 This has been reflected in both the LETCO 115 and SPP 116 decisions where the ICSID tribunals applied international law in the expansive sense as understood in the context of the second sentence of Article 42(1) despite the parties' choice of the respective host states' law. In these two cases the tribunals' approaches suggest that no matter what law is chosen by the parties, according to the first sentence of Article 42(1), international law applies either as a controlling system or has a gap-filling function as under the second sentence. In the SPP case, the tribunal resorted to international law, according to the second sentence, to fill the gap in Egyptian law, which the tribunal did not deny as the law chosen by the parties. The tribunal held:
[E]ven accepting the Respondent's view that the Parties have implicitly agreed to apply Egyptian law, such an agreement cannot entirely exclude the direct applicability of international law in certain situations. The law of [the Arab Republic of Egypt], like all municipal legal systems, is not complete or exhaustive, and where a lacunae occurs it cannot be said that there is agreement as to the application of a rule of law which, ex hypothesi, does not exist. In such case, it must be said that there is 'absence of agreement' and consequently, the second sentence of Article 42(1) would come into play. 117 If it is in fact or accepted that a choice of a domestic law or any other law has been made by the parties and there proves to be lacunae in such law, the tribunal's approach to international law, as under the second sentence of Article 42(1) above, is far-reaching, 118 dangerous and quite contrary to the spirit of the ICSID Convention. This approach will practically render the first sentence of Article 42(1) meaningless. 119 According to the first sentence, the tribunal must in principle respect the parties' intention and freedom of choice of law. This is the mandate of the Convention for the tribunal concerned. The tribunal should not rewrite the parties' choice and such autonomy of the will of the parties has also been preserved in the Convention. In principle, the tribunal should fill the lacunae in the chosen law of the parties according to the gap-filling mechanism offered by that chosen law 120 and that will conform to the mandate of the tribunal in the first sentence of the Article. If any tribunal violates this, it will be in breach of its mandate given by the Convention. In fact, such gap-filling mechanisms are usually found in municipal laws. 121 If the lacunae in the chosen law
